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SciPol Summary
On November 8, 2018, U.S. District Judge Brian Morris of the federal district court for the District of
Montana ruled [5] on multiple challenges from environmental groups of the Trump Administration’s
2017 approval of the TransCanada Keystone XL Pipeline. This ruling has halted, once again, a
controversial project that would transport oil extracted from oil sands deposits in Canada to refineries
and distribution centers in the United States. The project had been halted in 2015 by the Obama
Administration but given the green light by the Trump Administration.
In 2015, after various controversies and decision points, including a lengthy environmental impact
assessment process as required by the National Environmental Protection Act (NEPA), the Obama
State Department denied the pipeline a Presidential Permit to cross the Canada-United States
border over concerns that approving the pipeline would undermine U.S. leadership on climate
change. Four days after taking office, in January 2017, President Trump issued a memo signaling that a
renewed application would be looked upon favorably, and stating that he was satisfied with a NEPA
supplemental environmental impact statement (SEIS) issued in 2014. In March 2017, the Trump State
Department issued a Presidential Permit for the project. The environmental plaintiffs in this case
challenged the Presidential Permit, the 2014 SEIS, and other federal actions required for the project to
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move forward.
In halting the project, the Montana district court held that the State Department failed to consider
relevant facts in adopting the 2014 SEIS as current, and had violated the federal Administrative
Procedure Act (APA) when it reversed course to issue the Presidential Permit. Construction of the
pipeline is temporarily blocked.
The court found that the SEIS failed to meet NEPA’s requirement that the agency take a “hard look” at
the environmental consequences of its decision. The court ruled that the State Department must redo
the SEIS in light of several material developments since the SEIS was completed four years ago,
including falling oil prices (which mean that the development of this pipeline might encourage Canadian
oil sands production that might otherwise be too costly), and other pipeline expansions that potentially
alter Keystone XL’s cumulative climate impact. It further ruled that the State Department must expand
its analysis of the project’s impact on cultural resources in its path, and failed to adequately consider the
impact of potential leaks from the pipeline.
The court also found that the State Department failed to provide the reasoned explanation required by
the APA for reversing the 2015 denial of the Presidential Permit. The court noted that under the APA,
agencies must provide a detailed justification for reversing course and adopting a new policy based on
findings of fact that contradict those underlying its previous policy. In 2015, the State Department
denied the Presidential Permit based on a scientifically acknowledged need to keep global
temperatures from rising more than two degrees celsius above historic levels, and stated that the US as
the world’s largest economy and second-largest emitter of greenhouse gases had a major role to play in
any effort to do so. However, in its 2017 decision to issue the Presidential Permit, the Trump
Administration concluded that the climate-related impacts of Keystone would be inconsequential
without giving any factual basis for this conclusion. This, the court ruled, was not the “reasoned
explanation” the APA required for such a major course reversal.
The court enjoined the Trump Administration and TransCanada from moving forward with the project
until the State Department completes a supplement to the 2014 SEIS that complies with NEPA and the
APA. President Trump has already signaled his displeasure with the ruling [7] and indicated that the
Administration will file an appeal in the Ninth Circuit. (The deadline for any party to the case to file a
notice indicating its intent to appeal with the Ninth Circuit is January 8, 2019.)
However, on December 3, 2018, the State Department published a Notice of Intent in the Federal
Register [8] announcing that it will comply with the court ruling and prepare a Supplemental EIS to
analyze the potential environmental impacts of the Keystone XL Pipeline. The State Department
explained that:

"On November 8, 2018, the Federal District Court for the District of Montana ordered the Department
to supplement the analysis in the 2014 Supplemental Environmental Impact Statement for the
Keystone XL Pipeline relating to greenhouse gas emissions, oil spills, cultural resources, and market
analysis. In response to this ruling, the Department intends to issue the updated SEIS[.]"
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On January 14, 2019, attorneys for TransCanada appeared in the Montana federal district court to seek
permission to resume pre-construction work on the pipeline while it waits for the State Department to
prepare the updated SEIS. Apparently anticipating a rapid EIS-drafting process, TransCanada wants to
be ready to resume full construction by August 1. If it is unable to resume pre-construction activities
before March 15, it argued, it will not be ready to resume full construction this year, which would in
turn cause it to lose hundreds of millions of dollars. The district court has not yet issued a ruling on this
latest request.
On February 1, 2019, attorneys with the Department of Justice appealed [9] the Montana District
Court's decision to the U.S. Court of Appeals for the Ninth Circuit.
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Related News
Judge orders government review of Keystone pipeline documents [12]

The Associated Press [13] – Federal officials must go back and review documents related to the
disputed Keystone XL oil pipeline, under a court ruling that came after environmentalists accused
President Trump’s administration of withholding details on the project’s approval.
READ MORE [12]

Related Engagements
February 5, 2019 - 10:00am
Senate Hearing: Outlook for Energy and Minerals Markets in the 116th Congress [14]

The Senate Committee on Energy and Natural Resources will hold a hearing to examine the outlook
for energy and minerals markets in the 116th Congress.
READ MORE [14]
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Write for SciPol.org [15]

SciPol.org invites faculty, researchers, policymakers, and students to consider how they can
communicate how scientific research is integrated into the policymaking process. One way is by
contributing to SciPol.org as a volunteer author or editor of our original policy development briefs
and other related content.
READ MORE [15]

Organize A Citizens Group [16]

Many philanthropic or community science organizations around the country have made it their
mission to improve their local community through science and science advocacy. By joining or
starting a local science community group, you can find a way to extend your impact beyond the
bench.
READ MORE [16]
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